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Cankr-lleTepOyprckuil rocy1apCTBEHHBIN arpapHblii YHUBEPCUTET
3aBeyIOIIMH Kadeapoil KOHCTUTYLHMOHHOTO U aIMUHUCTPATUBHOTO TIpaBa
KaHIUIAT FpUAnIecKuX Hayk, noueHT ([TymkuH, Poccus)

INYBJINYHBIE 1 YACTHBIE HHTEPECBHI: OITOPHBIE PAKYPChbI
BAJTAHCA

AHHoTanus. Ha ocHOBe aHanu3a HayYHbIX UICTOYHUKOB CHCTEMAaTU3UPOBAHbI
OMOPHBIE PAKypPChl UCCIETOBAHMS MYyOJIMYHBIX U YACTHBIX UHTEPECOB C YUETOM
BOCTPEOOBAHHOCTH UX FAPMOHHU3ALMU B COBPEMEHHOM IrOCYJapCTBEHHOM
CTPOUTEILCTBE

Uccnenosanne wuaen OajlaHca B KOHCTUTYIIMOHHO-TIPABOBOW JOKTPUHE
JIOTUYHO TIPUBOJMUT K PACCMOTPEHHUID TapMOHMU3AIMA HMHTEPECOB, KOTOPHIE
OTIPEJICIICHHO SBJISIOTCS 3HAYUMBIM (DaKTOPOM B COBPEMEHHOM TOCYJIapCTBEHHOM
CTPOUTEIIbCTBE. HuTepecst TaKXKe CIIyKaT ey COpPa3MEPHOCTU
KOHCTUTYIIMOHHBIX TpaB M oOs3aHHOCcTel. [lommmas 0a3oBO moja mpaBamMu |
00s13aHHOCTSIMHU YEJIOBEKa MEPY €ro MOBEACHHS B OOIIECTBEHHBIX OTHOIICHUAX —
BO3MOYKHOTO U JIOJDKHOT'O COOTBETCTBEHHO, — ITOJYEPKHEM, UTO BCE OHU CBSI3aHBI C
uHTepecamu. [Ipu 3TOM KOHCTHUTYyHpOBaHUE OOS3aHHOCTEW JIETEPMHUHHPOBAHO
nyOJUYHBIMU W/WJIM YaCTHBIMM WHTEpPECaMH. DTO 3aKOHOMEPHO OO0YyCIOBIMBAET
BHUMaHHWE K HHMM C NO3ulluu OanaHca. J[aHHas mpoOsiiemaTuka BechMa EMKas,
IIOATOMY COCPENOTOUYMMCS Ha OMIOPHBIX PAKYPCAX UCCIIEIOBAHUS.

N3HayaapbHO OTMETUM, YTO MyOJIMUHBIC M YACTHBIC MHTEPECHI MIPEXKIE BCETO
acCCOIMUPYIOTCS C UX HocuTedsMu. CambIM OOIIMM U MAcIITAOHBIM HOCHUTEJIEM
MyOJIMYHBIX UHTEPECOB SBJISICTCS rocyaapcTBO, a CaMbIM
WHJUBUAYAJU3UPOBAHHBIM — YEJOBEK/IUYHOCTh. [ OCymapcTBO, IO CJOBaM
E. b. JlymapeBa [3, c. 71], B kauecTBe BBIpa3uTeNs «OOIIECCTBCHHBIX HHTEPECOB
<...> NOpPeACTaBJISIET TPYIIOBBIE HMHTEPECHI, KOTOPbIE HE BCErJa COBIAAAIOT C
MHTEpecaMu OTACIbHON JMYHOCTH. (OJHAKO JAEMOKPATUYECKUN MMOJTUTUYECKUI
peKuUM <...> @OpeanojiaracT ydyeT BOJM HE TOJBKO JAEMOKPAaTHYECCKOIO
OONMBIIMHCTBA, HO U MEHBIMUHCTBAY. (COOTBETCTBEHHO, JAaHHBIA aBTOP
aKIIEHTUPOBAJ YHUBEPCAIBHBIA BapHaHT JOCTIDKEHUS OaylaHca MyOJUYHBIX,



OOIIECTBEHHBIX, TPYIIOBBIX WHTEPECOB U HHTEPECOB OTIACIBbHON JUYHOCTH, a
UMEHHO JEMOKPATHUYECKHN MOJUTUYECKUN PEXUM, KOTOPBIM KOHCTUTYLIHOHHO
(ct. 1) mpucym Poccuiickomy rocyaapcTay.

OTMeTuM, YTO HE MEHBIIYI0O 3HAYUMOCTh, YEM IyOJMYHBIE HHTEPECHI,
UMEIOT HHTEpechl JUYHOCTU. [lOCKOIBKY YeNnoBeK, €ro mnpaBa U CBOOOJIBI
3aHUMAIOT HUINY B BBICHIEM KOHCTUTYIIMOHHOM AaKCHOJIOTHYECKOM JMBU3HOHE,
MOCTOJIbKY €ro HMHTEpeCchl BKyIle C MpaBaMd M CBOOOJAMU MPEANOJararor
COOTBETCTBYIOILYIO 3TOMY CTATYCy 3aILUTY, MPEXKIE BCErO Yepe3 TPUEAUHYIO, KaK
ee ompenemmia M.B. Mapxreiim [5, ¢. 9-10], KOHCTHTYIIMOHHYIO OOS3aHHOCTH
Poccuiickoro rocyaapcTBa ux mpu3HaBaTh, COOIOIATh U 3aIIUIIATD.

3amumas cyOBEKTHBHOE MpaBo, Kak EMko mpenctaBui [.B. Manbies,
«OOIIECTBO W TOCYIApCTBO 3aIIMIIACT JIKAINUA B €ro OCHOBE OOIIHi,
TUNA3UPOBAHHBIA ~MHTEpPEC, a Yepe3 HEero — HEONpPEIEICHHYI0 Maccy
VHIMBHUIYyAJIbHBIX MHTEPECOB — HACTOSALIMX M OYAYLIMX, KPAaTKOBPEMEHHBIX M
JnoJarocpodHbix. OO, THIIM3UPOBAHHBIA UHTEPEC, BBIPAXKEHHBII B HOPME IpaBa
U JIeKaluil B OCHOBE CyOBEKTUBHOIO IpaBa, IPEBpaLIacTCsd B CAMOCTOSATEIbHOE
SIBJICHHE 110 OTHOLIEHUIO K KOHKPETHBIM MHIMBHIyaJIbHBIM HHTEPECAM; ITOCIIEIHNE
JOJDKHBI COOTBETCTBOBATh TUIIMYECKOMY HHTEPECY, IO OCHOBHBIM IIPU3HAKAM
COBMAJaTh C HHUM, YTOOBI IMOJIb30BATHCA HOPUIAWYECKOM 3alUTON B XOJE CBOEH
peanmzanuu» [4, c. 360]. B 3ToM 3aKiItOYEHUN MUMIUTAIUTHO TPHCYTCTBYET UJEs
OaslaHca MyOJIMYHBIX U YACTHBIX UHTEPECOB.

[lo cmpaBemnuBeiM cioBam H. B. Butpyka, «B m000M mpaBe W B 1000
00s13aHHOCTH BBIPAXKEHO COYETAaHWE OOUIECTBEHHBIX, JIMUYHBIX U UHBIX HHTEPECOBY
[1, c. 451], 9TO CIIy’)KUT «TapMOHUYHOMY pPa3BUTHIO JUYHOCTeH» [1, c. 451].
Cornamasicb ¢ 3TUM, MOJYEPKHEM B Kau€CTBE 3HAYMMOIO, YTO COUYETAHHE TaKUX
MHTEPECOB B HJeaje JNOKHO ObITh B pycie uaen OanmaHca. OOpaTuMm Takke
BHMMAaHUE HAa BHJIOBOM P HHTEPECOB, o3HaueHHbIM H. B. Butpykowm:
«OOILIECTBEHHBIE», <JIMYHBIEY», «HHBbIE». MCX0lsd M3 3TOr0 MOKHO ONPEICIECHHO
yTBEpXAaTh, YTO HOCUTENSIMH HHTEPECOB OOLIECTBEHHBIX M JIMYHBIX SIBISIOTCA
KOJUIEKTUBHbIE W HWHJMBUIYyaJbHbIE COLMAIbHBbIE CYOBEKThbl. VIHTEpechl «UHBIEY
CBSI3aHbI, KaK MpPEICTaBsIeTCs, C MyOJMYHBIMU CyOBEKTaMH, MPEXKIE BCETO C
rocygapctBoM. K mpumepy, Beap HMMEHHO IyOoimuHOM Boseidt Poccuiickoro
roCyAiapcTBa, CBEPEHHOW C BOJIEH MHOIOHALIMOHAJIBHOTO HApoJa MpU NPUHATHAN
KoHctutyuu nyrem BceHapoaHoro rojocoBanus (12 nexaOpst 1993 r.), B cBsi3u €
peanuzanuend NpUHAAIEKANMX eMy (YHKIMHA Ha KOHCTUTYLIHOHHOM YpPOBHE
YCTaHOBJICHA  OO0S3aHHOCTb, aJ[peCOBaHHAasi BCeM MYyOJIMYHBIM  (OpraHam
rOCyAapCTBEHHOW BIJIACTH, OpraHaM MECTHOTO CaMOYIpPAaBJIEHUS, JOJKHOCTHBIM
JUIaM), HMHIMBUAYalbHBIM (TpaKJaHaM) M KOJUIEKTUBHBIM (O0OBEAMHEHUSIM
rpaxaaH) cyobekram, coomoaars Konctutyuuto Poccuu u 3akonsl (4. 2 cr. 15).
KaxaoMmy (kak coOIMaJIbHOMY CYOBEKTY) KOHCTUTYLIMOHHO YCTaHOBJEHA U
3aKOHO/IAaTeJIbHO KOHKPETU3WPOBAaHA B CBOEH peain3allii 00sI3aHHOCTb «IUIATUTh
3aKOHHO YCTAaHOBJICHHBIE HAJOTH U cOOpBD» (CT. 57). OQHOBPEMEHHO 37€Ch KE B
MHTEpecax HaJOroIuIaTeJbIIMKOB KOHCTUTYILIMOHHO ONpEeIeHa HEAOIYCTUMOCTb
OOpaTHOM CHJIBI B OTHOILLIEHUH 3aKOHOB, «yCTaHABJIMBAIOIIMX HOBBIE HAJIOTU WJIH
YXYAUIAIOMKE TMOJOXKEHUE HAJIOrOIIaTeNbIINKOBY. ['paxkmanam Poccuiickoi



denepanu B IBYEIUHCTBE aJlPECOBAHBI «JIONM» M «OO0S3aHHOCTHY 3allUIIATh
OtevectBo (4. 1 c1. 59), a TakKe KOHCTUTYIIMOHHAsI OOS3aHHOCTh MO HECEHUIO
BOCHHOM CITy>KOBI B COOTBETCTBHUU C (efiepaabHbIM 3aKOHOM (4. 2 cT. 59). Ilensam
KOHKpPETH3aIlMN YKa3aHHBIX KOHCTUTYLUHOHHOTO JI0JIra U OOS3aHHOCTH TpaxKiaaH
Poccun ciyxut @enepanbHbiii 3akoH OT 28 mapTa 1998 1. Ne 53-D3 «O BouHCKOM
00s13aHHOCTH U BOCHHOM CITyKOE».

B pycne wunmen OanmaHca  OTHOEIBHOTO  BHUMAaHUSI  3aCITyKHBAeT
KOHCTUTYIIUOHHAS] «KOPPEKTUPOBKa» MYOJUYHOW OOS3aHHOCTH HECTH BOEHHYIO
ClIy’)k0y JTUYHBIMH CBOOOJAaMH, & MUMEHHO YOCKICHUSMHU TpakJaHUHA WU €ro
BEPOMCIIOBEIAHUEM. B TakoW CHCTEME KOOPAMHAT y TPaKJAHWHA IMOSBISIETCS
HOBO€ KOHCTUTYLIHOHHOE IPABO — 3aMEHA BOEHHOM CIIyObl Ha aJIbTEPHATUBHYIO
rpaxxaaHckyro ciyxO0y. Ilocnenuss, kak cinenyer u3z @eaepanbHOro 3aKoHa OT 25
utonsg 2002 r. Ne 113-@3 «OO anbTepHATUBHOM TIPAXKIAHCKOW CIy:k0e»
orpesiesieHa Kak «0coObIil BUJ TPYIOBOM JNEATEIBHOCTH B MHTEpEcax 00IecTBa U
roCy/lapcTBa, OCYILECTBISIEMOM TpakJaHaMU B3aMEH BOEHHOW CIIyKObl IO
npu3biBy» (4. 1 cr. 1). W3 naHHOW QOpMYIHpPOBKH SIBCTBYET HE TOJBKO
UHTETPUPOBAHHOCTh  HMHTEpPECOB  olmiecTBa M IOCyAapcTBa, HO U
cOQJIaHCUPOBAHHOCTh MYONUYHBIX (FOCYAapCTBO) M JIMYHBIX  (POCCHUHCKHIA
IpaKJaHUH) UHTEPECOB.

Pa3zpabateiBass Teopuio MpaBoOBOro MnojoxkeHus juyHoctu, H. B. Butpyk
IPUBOAMII apTYMEHTHl B TOJIb3Y BKJIIOUEHHS HHTEPECOB, & MMEHHO 3aKOHHBIX
WHTEPECOB B YHUCJIO DJJIEMEHTOB €€ NpaBOBOro mojoxkeHuda. OH oTMeuan
«OTCTaBaHHE OOILEH TEOPUHU TOCYIapCTBA U MPaBa, ... OTPACIEBBIX IOPUINIECKUX
HayK B pa3pabOTKe KaTeropuM 3aKOHHBIX HWHTEpPecoB» M (HOpPMYIUpOBaI B
KAueCTBE «HACYIIHOM 3aJayd IOPUAMYECKOM HayKW» aHaiu3 W BbISBICHUE
OCOOCHHOCTEH KOHKPETHBIX BHJJOB 3aKOHHBIX HWHTepecoB [1, c. 245].
3aKOHOMEPHOCTBIO  PAa3BUTHA NPABOBOIO CTaTyca JMYHOCTA OH CUHTAJ
«copa3MepHoe, cOalaHCUPOBAHHOE, CITPABEAJIMBOE PACIPEIEIICHNE U COUETAHUE €€
npaB U oO0s3aHHOcTe. Copa3MepHOCTh, COaJaHCUPOBAHHOCTh IpaB U
00s13aHHOCTEW JUHAMHUYHBI, ITOJIBM)KHBI, TaK JKe KaK Te¢ (DaKTOpPHl U 00s13aTEIIbCTBRA,
KOTOPBIC OIPEICIIAIOT JBOJIIOLHKIO MPABOBOTO cTaryca jgudHoctu» [1, c. 453].
[loguepkuBasi B3aUMOCBS3b JJIEMEHTOB IIPABOBOTO IOJIOXKEHUS JIMYHOCTH,
H. B. Burpyk nonarai, 4To «CyObeKTUBHBIE TTpaBa U IOPUIUUYECKHE 00sI3aHHOCTH
— crnenuduveckue GOpMbI peau3aldd WHTEPECOB JHYHOCTH» [2, c¢. 241].
[ToaTOMY, y4uTBIBasi IPUCYTCTBUE MHTEPECOB B MpaBax U OOA3aHHOCTIX, OanaHC
npaB ¥ 00s3aHHOCTEN CONpPsHKEH ¢ 0aJaHCOM MHTEPECOB — IMMYOJIMYHBIX U YACTHBIX.

ITo cnosam II. Xeka (P. Heck), npusenennsim I'. B. Manbuesbim, «lIpaBo
CYLIECTBYET TOJIbKO JJii TOrO, YTOOBI CIYXHUTh >KU3HEHHBIM HHTEpECaM,
B3BEUIMBATh W Pa3rPaHUUYMBATH YEJIOBEUECKHE WHTEPEChl B OTHOLIEHUU JPYr K
npyry. HccimenoBanue cBsi3ed MEXIy YCTAHOBJIEHUSIMUA IpaBa U COCTOSTHUEM
WHTEPECOB, MCCIIEJOBAHUE WHTEPECOB, €CTh OCHOBHAs 3ajaya FOPUIUYECKON
Hayku. [IpaBoBoe ycTaHOBIIEHHWE HE TO3HAHO M HE CPOPMYIUPOBAHO, €CIU HE
NO3HAH U He CHOPMYJIUPOBAH MHTEPEC, SBISIOIIMICS €ro coiuepxanuem» [4, c.
317]. U nanee ormeuaercs, uto «lOpumndeckre HOPMBI 3aIMIAIOT WHTEPECHI
YeJIOBEYECKUX COOOIIECTB U TEM CaMbIM O0ECIIEUMBAIOT €0 KU3HEHHBIE YCIOBHUS.



K mnTEepecam cooOmiecTBa MpUHAIIEKAT TAaKKEe M MHTEPECHl ero uiaeHoB. [IpaBo
YHOPSAI0YUBAET YACTHBIE UHTEPECHI, CBSA3BIBAIOIINE COOOIECTBO, OTTPAHUYHUBAIOT
UX JIPYT OT Jpyra, a TakKe OT HEMOCPEACTBEHHBIX OOIIMX MHTEpecoBy» [4, ¢. 317-
318].

Otmeuasi, uto «CoBpeMEHHasl JEMOKpaTHsi HE MOXET pa3BUBATHCS HE
TOJILKO BHE TIPaB, HO M BHE 00s13aHHOCTEHY [6, . 145], B. C. D03eeB akiieHTUPOBAI
pOJIb TPABOBOTO PEryJIUPOBAHMS MOBEJICHUS JIOJCH, UCIIONb30BAHUS aBTOPUTETA
MyOJUYHOW BJACTH, TOCYAAPCTBEHHOTO MPHUHYKICHUS B JeJe OJIOKUPOBAHMS
BO3MOXKHOCTH  TMPOW3BOJIa W  MHUHUMHU3AIMH  TOCIAEACTBUN  «KOHQIMKTA
VHIMBUIYAIBHBIX M OOIIUX HHTEPEcoB...» [0, ¢. 146]. MuHUMU3AIIMU TaKHX
NOCJIEACTBUNA CIY’KUT, MOMUMO MpOYero, OajaHC AAaHHOTO pOAA HHTEPECOB.
[TockonmbKy MPOTHUBOpEUUS ITyOJUYHBIX/OOMUX ¥ YaCTHBIX/UHIUBHIYATBHBIX
MHTEPECOB OOBEKTUBHO MPUCYTCTBYIOT, TO HE BCETIa MOXKHO MOJYYUTh COCTOSTHUE
OamaHca 3a cueT KOHceHcyca. B »Tom ciydae Goliee peasieH KOMIIPOMHUCCHBIM
noaxoa. [IpuMeHUTENbHO K MEXIOCy/IapCTBEHHBIM OTHOIIECHUSIMA OH OOpeTraer
o0pa3 JUIUIOMATUHU B Pyciie HAIlMOHAIBHBIX HHTEPECOB.

Uccnenays cooTHOIIEHWE UHTEPECOB M CyOBEKTUBHBIX TpaB, I'. B. Mabiies
3a0CTpUI 3Ty MpoOieMmy cieayromuM obpazoM: «Ompenensisi MECTo M poJb
UHTEpEecOoB B cdepe mpasa, MPaBOTBOPUECTBA M NMPUMEHEHHS MPABOBBIX HOPM,
IOPUCTHI (PAaKTUUECKH PEIIAIOT CaKpaMEHTAIbHBIA JIJIT HUX BOIMPOC O TOM, KaKyIo
BJIACTh MMEIOT MHTEPECHI MO OTHOIICHUIO K MpaBy, KAKyl0 BJIACTh UMEET IMPABO
(ero HOpMBI) IO OTHONIIEHUIO K OPraHW30BaHHBIM M HEOPTraHU30BAHHBIM Maccam
UHTEpeCcoB B obOmecTBe» [4, c. 341]. Jlamee oH, paccykaas 0 KpalWHOCTSX, KOTia
MPaBO UJIM «3arOHSIET) UHTEPECHI MO]1 OOIUI MPaBOBOM CTaHIAPT, UM HAXOAUTCS
B MIOJIHOM 3aBHCHUMOCTH OT MHTEPECOB, 3a7aJICSI BOIIPOCOM O «30JI0TOM CEpeInHEN
B OTOM COOTHOIICHUH W MPEIJIONKHUIT BEPCUIO, YTO «B MPUHIUIIEC BCE, UTO HYXKHO
MHTEpeCy OT MpaBa, — 3TO YCWJIMBAIOIINE TapaHTUU. Jla)ke OYeHb CUIIbHBIA B
COIIMAJILBHOM IUJIaHE€ YEeJOBEK HE HACTOJBKO CHJIEH, 4YTOOBl TIpeHeOpedh
IOPUIUYECKON TOMOIIIBIO, MOJIEpkKoi mpaBa. CaMblii OIArompUATHBIA C ITOM
TOYKH 3PEHUS BAPUAHT — TOT, IPU KOTOPOM MHTEPEC MOJTYy4aeT HEMOCPEACTBEHHOE
BBIPOKEHHE B CYOBEKTUBHOM TIpaBe. Torja OH BBICTYNAET BO BCEOPYKHUU — MOU
MHTEpEC €CTh MO€ MpaBo. XOTS TakKOW BapHaHT... HE BCErJa BO3MOXKEH,
CTpEMJICHHE K HEMY HUKOI/Ia HEe Ocla0eBaeT y TeX, KTO YCHUJICHHO MpPOJBUTACT
CBOM HMHTEpECHI, BeAeT «0opb0y 3a mpaBo». C MO3MLMU TPaKJaHCKOrO 000poTa
CyOBEKTHBHOE TpaBO ecTh HaubOosee A(PPEeKTUBHOE CPENCTBO YJIOBJICTBOPECHUS
YaCTHBIX WHTEPECOB, MOJYYUBIIMX MyOJUYHOE MPU3HAHUE, YCIOBHUEM KOTOPOTO
SBJISIETCS COBMAJEHUE WM HaJMYWe MHOTOYHUCICHHBIX TOYEK TIEPECEUCHUS C
yOJIMYHBIM HHTEpecoM» [4, ¢. 343].

[IpennoxxeHHbIE OMOPHBIC paKypchl OanaHca NyOJUYHBIX W YaCTHBIX
WHTEPECOB TO3BOJISIOT TMOHMMATh KaKWM AacleKTaM TPEXIe BCero Tpedyercs
BHUMAHUE B JI€JI€ COBPEMEHHOIO TOCYJAPCTBEHHOTO CTPOUTENBCTBA, KaKUMU
OyTSIMH MOXHO o0OecreunTh Takoro ponaa Oamanc. IlockonbKy HOCHUTETSIMU
WHTEPECOB BCErAa SBISIOTCS  COIMMAIBbHBIE CYOBEKTHI, TOCTOJNBKY 3ajada
ONITUMM3AIMY JTUYHBIX U OOIIECTBEHHBIX HHTEPECOB TPEOYET MOCIEI0BATEIHLHOTO
BHUMAaHUS B Pa3IUYHBIX MMPOIECCAX TOCYJAPCTBEHHOTO CTPOUTENIHCTRA.
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